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OPINION
l.

Thiscasewas before thetrial court on a“ Stipulations of Fact.” Asparticularly pertinent to
the issues on this appeal, the parties’ stipulations provide as follows:*

1 . . . - .
Referencesin the stipulationsto “ Energy Systems” areto theplaintiff, L ockheed M artin Energy Systems, Inc.



This cause of action arose as a result of an audit for the period
beginning October 1, 1994 through September 30, 1997 (“Audit
Period”). Upon completion of the audit for such Audit Period,
Energy Systems was notified through a detailed “Proposed Audit
Assessment” (“Audit Report”) that it was being assessed Tennessee
UseTax (“UseTax” or“Tax") in connection with computer software
whichwasfabricated exclusively by Energy Systems’ employeesand
used by Energy Systems’ employeesor othersunder thedirection and
control of Energy Systemsfor the sole purpose of performing Energy
Systems’ obligations under Contract No. DE-AC05-840R21400
described hereinbelow.... Although the audit resulted in arefund to
Energy Systems, the amount of such refund was reduced by the
[Commissioner] for Use Tax claimed to beduefrom Energy Systems
for its use of the computer software. More specificaly, the tax
claimed to be due by [the Commissioner] was “offset” against the
refund otherwise due to Energy Systems, reducing the refund
accordingly.

Atall timesrelevant during the Audit Period, Energy Systemsand the
United States Department of Energy (“DOE’) were parties to
Contract No. DE-AC05-840R21400 (“Contract”). Throughout the
Audit Period at issue in this case (i.e., October 1, 1994 through
September 30, 1997), Energy Systemsoperated DOE’sOak RidgeY -
12 Plant site located in Anderson County, Tennessee, and carried out
thefabricationand processing of nuclear weaponscomponentsand/or
parts. Oncetheweapons component parts were manufactured, they
were shipped to other government facilitiesfor other fabrication into
what were ultimately the weaponsthemselves. Other activitiesat the
Y -12 Plant included the processing of enriched uranium and lithium
through a recycle system as a raw materia feed stock, the
manufacture and production of mock or inert componentsfor use by
the Department of Defensein thetesting of various delivery vehicles
for nuclear warheads, the manufacture and production of test
hardware for the nuclear design laboratories for both underground
and engineering tests, and the execution of specia hardware
productionfor other governmental and certain private entitiesoutside
the Department of Energy known as “work for others.” All such
work was performed by Energy Systems under the Contract with and
approved by DOE. In addition to the Y-12 Plant, Energy Systems
also managed and maintained the K-25 Plant site and Oak Ridge
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National Laboratory (“X-10") in Roane County, Tennessee, under its
Contract with DOE during the Audit Period. The K-25 site, known
as the Center for Applied Technology, supplied necessary technical
and manufacturing support for the Y-12 Plant. In carrying out its
responsibilities under the Contract, Energy Systems, through its
employees, fabricated computer software. Such computer software
was used by Energy Systems employees or individuals under the
directionand control of Energy Systemsand was otherwise necessary
for Energy Systemsto meet its obligations under the Contract and to
thereby receive Contract benefits, one of which benefitsbeing Energy
Systems' management fee. Such computer software was fabricated
by Energy Systems' employeeswithinthe scope of their employment
by Energy Systems and was used by Energy Systems' employees or
individuads under Energy Systems' direction and control within the
scope of their employment by Energy Systems. Work performed at
the X-10 site included, among other things, research in the physical,
chemicd, material and life sciences and in various energy-related
technologies. Energy Systems used the software for record-keeping
and inventory control.

The computer software fabricated for use by Energy Systems in
carrying out and otherwise performing its duties and responsibilities
under the Contract wasneither fabricated nor used by third party sub-
contractors. Nor was such software otherwise procured from third
parties. Inall instances, the computer software fabricaed, and which
hasbeen assessed by the[ Commissioner] inthis cause, wasfabricated
by Energy Systems own employees or individuals under the
direction of Energy Systemsand used by Energy Systems employees
or individuals under the direction of Energy Systems.

As has been true throughout the term of the Contract, aswell asprior
Energy Systems’' contracts, and asistrue with other contractorswith
DOE, title to all tangible personal property procured or otherwise
fabricated by Energy Systems passes immediately to (i.e., vests
immediatdy in) the United States government. Energy Systems
acquires no right, title or interest in and to such tangible persona
property other than the right to use said property in the performance
of its Contract. Included as such tangible personal property in which
title vests immediately in the United States government is computer
software fabricated by Energy Sysems. To the extent Energy
Systems procures computer software from third parties or otherwise
uses computer software fabricated by third party sub-contractors, it
pays the Use Tax thereon;....



Upon termination of its contract with DOE, title to the computer
software fabricated by Energy Systems, which softwareisat issuein
this cause, shall remain with DOE and possession shall aso remain
in DOE.

[The Commissioner] has, based upon the United States Supreme
Court decisionin United Statesv. Boyd, 378 U.S. 39, 84 S. Ct. 1518,
12 L.Ed.2d 713 (1964), assessed Energy Systems, includingthe audit
period in this cause, Tennessee Use Tax on the use by Energy
Systems of tangible persona property owned by the United States
government; said Use Tax assessments and/or payments having been
made pursuant to the principles of Tenn. Code Ann. 8§ 67-6-209(b)
and the Boyd decision (i.e., the use by Energy Systems of tangible
personal property owned by the United Statesgovernment wasfor the
private use and benefit of said taxpayers, and therefore, subject to
Tennessee Use Tax).

(Numbering in original omitted).
Il.

On September 21, 1999, the Taxpayer filed a“ Complaint Challenging Assessment for Use
Tax” against the Commissioner seeking $861,813, the amount it alleges was wrongfully assessed
against it with respect to the subject computer software. It also sought applicable interest, as well
as attorney’ s fees and litigation expenses as “the prevailing party” pursuant to the provisions of
T.C.A. § 67-1-1803(d) (1998).2

The parties filed cross motions for summary judgment. They agreed in the trial court that
there are no disputed material facts. The only disagreement between the partiesis as to which of
them is entitled to summary judgment.

Thiscasewas heard by thetrial court on December 11, 2000, on the parties motionsand the
Stipulations of Fact. Following argument, the trial court rendered its opinion from the bench,
finding that the Taxpayer was entitled to summary judgment. The court found that the subject
software falls within the ambit of the exemption at T.C.A. 8§ 67-6-102(25)(B) (1998), which
provision provides that “...the fabrication of software by a person for such person’s own use or
consumption shall not be considered ataxable ‘use'....” In thecourse of its opinion, thetrial court
made the following remarks:

2The issues of attorney’s fees and litigation expenses were not resolved by the trial court; however, the trial
court entered itsjudgment as a final judgment pursuant to the provisions of Tenn. R. Civ. P. 54.02. The propriety of
this ruling is not challenged on appeal.
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...I’ve looked at the cases and have familiarity with the Boyd case.
I’'m of the opinion that the exemption applies to the computer
software, that the construing of the exemptionin the statute that what
has occurred hereis exactly what the legislature intended and what
the exemption provides —that it was fabricated by Lockheed Martin
by its own employees for its own use and while title vested with the
government, it enabled them to perform their contract, the overal
contract, that it was software that was fabricated by L ockheed by its
own employees and for its own use, and for that reason plaintiff
would be entitled to summary judgment.

Thefacts of theinstant case directly implicate several provisions of the Retailers' Sales Tax

Act, T.C.A. §67-6-101, et seq. (“the Act”). As pertinent to the facts of this case, T.C.A. § 67-6-
209(b) (1998) provides as follows:

Whereacontractor or subcontractor...usestangiblepersonal property
inthe performanceof the contract, or to fulfill contract or subcontract
obligations, whether the title to such property be in the contractor,
subcontractor, contractee, subcontractee, or any other person, or
whether thetitle holder of such property would be subject to pay the
sales or use tax,...such contractor or subcontractor shall pay atax a
the rate prescribed by 8§ 67-6-203 measured by the purchase price of
such property, unless such property hasbeen previously subjected to
asales or use tax, and the tax due thereon has been paid.

(Emphasis added). Another subsection of that code provision makes it clear that the tax
contemplated in subsection (b) shall not gpply if thetaxable event isexempt from such taxation by
“any other provision” of Chapter 6, the chapter dealing with the subject of sales and use taxes:

The tax imposed by this section shall have no application where the
contractor or subcontractor, and the purpose for which such tangible
personal property isused, would be exempt from the sales or use tax
under any other provision of this chapter [6].

T.C.A. § 67-6-209(C) (1998).

In Commerce Union Bank v. Tidwell, 538 S.W.2d 405 (Tenn. 1976), the Supreme Court
determined that “the sale of computer software does not constitute the sale of tangible personal
property so as to permit its taxation under the act.” See University Computing Co. v. Olsen, 677
SW.2d 445, 447 (Tenn. 1984). (Emphasis added). This holding was vitiated by subsequent
legislative enactments, the history of whichisrecitedindetail intheUniver sity Computing Co. case.



Id. at 447-48. Aspresently enacted at T.C.A. 8§ 67-6-102(25)(B), it isclear that computer software
is subject to sales and use tax except to the extent exempted by that provision:

“Sale” also meanssuch transfer of customized or packaged computer
software, which isdefined to mean information and directions|oaded
into acomputer which dictate different functionsto be performed by
the computer, whether contained on tepes, discs, cards, or other
device or material. For such purpose, computer software shall be
considered tangible persond property; however, the fabrication of
softwareby a person for such person’sown useor consumption shall
not be considered a taxable “ use” under subdivision (30) or any
other section of this chapter;

T.C.A. § 67-6-102(25)(B) (1998). (Emphasis added).

In University Computing Co., the Supreme Court looked at the language of T.C.A. § 67-6-
102(14)(B) (now codified at T.C.A. 8§ 67-6-102(25)(B)) and remarked that it “raises the question
whether it was intended that the use tax on computer software be done away with.” 1d. at 447.
(Emphasis added). The Supreme Court concluded that the use of computer software was still a
taxable event:

The Legidative history discloses that the purpose behind the
enactment of Chapter 789, Public Acts of 1978, was the elimination
of aproblem created by the 1977 act. Under the 1977 amendment of
the definition of tangible persona property, computer software
devel oped within acompany or by aperson for personal use could be
subjected to use taxation. The purpose of the 1978 amendment was
to ensure the exemption of such computer software. Representative
S. Thomas Burnett, who was Magjority Leader at the time, made
statements on the floor of the Tennessee House of Representatives at
the time of the enactment of Chapter 789 which clearly reflect that
this limited exemption of in-house software was the sole purpose of
the act.

“Mr. Speaker |ast year we passed | egidl ation affecting
computer software which in fact we did not at that
time intend to include in-house computer software.
This piece of legislation with the amendment that |
have will take care of the situation and will remove
the in-house computer software ... Mr. Speaker and
members of the House, what this amendment is it
clarifies and makes certain for all timesto come that
in-house computer software is not in fact taxable.”
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The question is, then, did the Generd Assembly accomplish what it
intended: exempt computer software made by the user, but continue
taxation of its sale or use otherwise. We think it did.

Id. 447-48.

TheActisacomprehensivetaxing statute. “ Theschemeof taxationistotax equally all sales
of tangible personal property in Tennessee and all those who import and use it.” Creasy Systems
Consultants, Inc. v. Olsen, 716 SW.2d 35, 36 (Tenn. 1986).

V.

Our review in this caseis controlled by a number of well-established principles. Sincethe
factsare not in dispute, oursisade novo review with no presumption of correctness attaching to the
trial court’sjudgment. Staplesv. CBL & Associates, Inc., 15 S.W.3d 83, 88 (Tenn. 2000).

Tax statutes are interpreted in the same manner as other statutes; “[w]ords employed by the
legislature in the enactment of tax statutes are to be taken in their natural and ordinary sense.”
Covington Pike Toyota, Inc. v. Cardwell, 829 SW.2d 132, 135 (Tenn. 1992). In Cardwell, the
Supreme Court examined the difference in approach when interpreting taxing statutes as contrasted
with exemption statutes. While the statutesin that case are not implicated by the facts of the case
now before us, the Court’ s remarks are pertinent to our resolution of the present controversy:

Although both of these statutes were first passed in 1963, they were
enacted by separate Public Acts at separate times with separate
legidative sponsors. Moreover, oneis ataxing statute and the other
is an exemption statute. Taxation and exemption statutes are
construed differently. Taxation statutes must be liberally construed
in favor of the taxpayer and strictly construed against the taxing
authority.  Conversely, exemptions are construed against the
taxpayer, who bears the burden of proving entittement to the
exemption.

Id. (Citations omitted).



V.

Sinceitisclear that the value of computer softwareis subject to the Tennessee salesand use
tax, the only question for us is whether the exemption from the use tax found at T.C.A. § 67-6-
102(25)(B) is implicated by the facts of this case. That exemption has two components: first,
“fabrication” of the software by the entity seeking the exemption; and, second, fabrication “for such
person’s [i.e., the fabricator’s| own use or consumption.” The statute is clear in its meaning — if
either component is missing, there is no exemption. In the instant case, the parties agreed in their
stipulations that the Taxpayer fabricated the subject software. Thus, our review is limited to
determining whether the software was fabricated “for [the Taxpayer’ s] own use or consumption.”
Thisisthe critical language.

Theparties positionson thisissue are succinctly stated in the summary of argument section
of their respective briefs. The Commissioner asserts the following in her summary:

The Commissioner properly assessed the Taxpayer for its use of
computer software pursuant to [ T.C.A.] 867-6-209(b). Althoughthe
Taxpayer fabricated the computer software, it is not entitled to an
exemption from use tax on the software.

The Taxpayer used the software to perform a contract for afee. The
softwarewas necessary for the Taxpayer to meet itsobligationsunder
the contract. Titleto the softwareimmediately vested in the Federal
Government pursuant to the contract. Title and possession remained
with the Government after termination of the contract. Therefore,
given these undisputed facts, the Taxpayer’s use of the computer
software was not for its “own use and® consumption” pursuant to
[T.C.A.] 867-6-102(25)(B).

The Taxpayer suggests another approach:

The Commissioner improperly assessed Energy Systems' Use Tax for
the use by Energy Systems of computer software fabricated by
Energy Systems' employees. The Commissioner’ sreliance upon Pan
AmWorld Services, Inc. v. Jackson, 754 SW.2d 53 (Tenn. 1988) and
[T.C.A.] 867-6-209(b) is misplaced.

For the reasons more fully set forth hereinbelow, including the
provisions of [T.C.A.] 867-6-102(25)(B) and 867-6-209(c), as well
as the long-standing principles enunciated in United Sates v. Boyd,
363 SW.2d 193 (Tenn. 1962), aff'd 378 U.S. 39, 84 S. Ct. 1518, 12

3The statute actually speaks in the digunctive — “own use or consumption.” (Emphasis added).
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L. Ed.2d 713 (1964), computer software fabricated by Energy
Systems employees for use by Energy Systems in the performance
of its Contract with DOE is exempt from the Tax. Any other ruling
would be inconsistent, not only with such statutory provisions and
judicial decisions, but also with the fundamental principles upon
which the Tennessee Sales and Use Tax Act (“Act”) rests and the
very underpinnings upon which such Act stands.

VI.

We begin our discussion of the legal consequences of the facts in the case at bar by
examining thelandmark case of United Statesv. Boyd, 211 Tenn. 139, 363 S.W.2d 193 (1962), aff' d
378 U.S. 39, 84 S.Ct. 1518, 12 L.Ed.2d 713 (1964). Boyd dealt with cost-plus-fixed fee contracts
between two contractors and the United States Atomic Energy Commission (“the A.E.C.”), the
predecessor entity tothe United States Department of Energy, the governmental department involved
intheinstant case. Interestingly enough, Boyd also dealt with the Federal Government’ s Oak Ridge
facilities, essentially the same facilitiesinvolved in the instant case.

InBoyd, the contractorsand the Federal Government argued that the contractorswere* agents
of the Federal Government engaged in the exercise of a privilege on behalf of said Government.”
Boyd, 363 SW.2d at 196. Thus, they argued, the contractors wereimmune from state taxation by
virtue of the Supremacy Clause, Article VI, Clause 2, of the United States Constitution. Id.

The Supreme Court rejected thisargument. While carving out an exception to itsruling as
to purchases made by the contractors when acting as the purchasing agent for the Federal
Government — an issue not before usin the instant case — the Tennessee Supreme Court opined that
the contractorswereindependent contractors and not themsel ves agents of the Federal Government.
Thus, the Court affirmed thetrial court’ s ruling that the contractors were subject to the Act. Inthe
courseof itsopinion, the Tennessee Supreme Court made anumber of statementsthat wethink have
a bearing on the narrow issue in the instant case:

The remaining contentions of the appellants on this point argue in
substance that atax on their use of the property involved isatax on
use by the Government and i sthereby unconstitutional. Wethink that
this contention is fully met by our conclusion that the gppellants are
independent contractors and not agents. Thus the tax is on their
private use for their own profit and gain, and not atax directly upon
the Government.

A fortiori we think that a tax upon the privilege of use by aprivate
contractor is not adirect tax upon the Government. Nor do we think
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that the fact that these appellants are cost- plus- fixed fee contractors
makes their use any less beneficial and advantageous to them.

* * *

In the general performance of their contracts we find they are
Independent contractors, and, as such, aretaxable ontheir private use
of government-owned property.

Id. a 204-05. (Emphasis added).

The United States Supreme Court affirmed the ruling of taxability made by the Tennessee
Supreme Court. United Statesv. Boyd, 378 U.S. 39, 84 S.Ct. 1518, 12 L .Ed.2d 713 (1964). Asdid
the Tennessee Supreme Court, the United States Supreme Court, in reaching its decision, stressed
that the contractors were using the property sought to be taxed “in connection with [their] own
commercia activities.” Id. 378 U.S. at 45. (Emphasisadded). Thissignificant findingis clearly
demonstrated in the Court’ s opinion:

The Constitution immunizesthe United States and its property from
taxation by the States, but it does not forbid a tax whose legal
incidenceis upon a contractor doing business with the United States,
even though the economic burden of thetax, by contract or otherwise,
is ultimately borne by the United States. Nor is it forbidden for a
State to tax the beneficial use by a federal contractor of property
owned by the United States, even though the tax is measured by the
value of the Government’ s property, and even though his contract is
for goods or servicesfor the United States. The useby the contractor
for his own private ends — in connection with commercial activities
carried on for profit—is a separate and distinct taxable activity.

The United States accepts all this but insists that under the present
contracts Carbide’ sand Ferguson’ suse of government property isnot
use by them for their own commercial advantagewhich the State may
tax but a use exclusively for the benefit of the United States. Since
they are paid for their services only, make no products for saleto the
Government or others, have no investment in the Oak Ridgefacility,
do not stand to gain or lose by their efficient or nonefficient use of the
property, and take no entrepreneurial risks, their use of government
property, it isclamed, isin reality use by the United States.

Weare not persuaded. Inthefirst place, from thefactsin thisrecord
it is incredible to conclude that the use of government-owned
property wasfor the sole benefit of the Government. Both companies
have a substantial stake in the Oak Ridge operation and a separate
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taxable interest. Both companies maintain a sizable number of
employees at Oak Ridge, Carbide some 12,000 men and Ferguson at
timesover 1,000, and both companieswerepaid sizablefeesover and
above their cost, Carbide over $2,000,000 ayear. No one suggests
that either Carbide or Ferguson has put profit aside in contracting
with the Commission, that the fee of either company is not set with
commercial, profit-making considerations in mind or that the
operationsof either company at Oak Ridgewere not animportant part
of their regular business operations. “The vital thing” is that
Carbide, aswell asFerguson, “ was using the property in connection
with its own commercial activities.”

Id. at 44-45. (Citations omitted). (Emphasis added).
VII.

The Commissioner seeksto differentiatethe computer softwareintheinstant casefromwhat
sherefersto as“in-house” computer software. Thisattempted dichotomy is apparently an attempt
to exclude the computer software at issue from the software referred to by Representative Burnett
asreported in the University Computing Co. case. |d. at 447-48. (“[l]n-house computer software
iIsnot infact taxable”). Interestingly enough, the parties’ stipulationsin the instant case reflect that
the subject software was used for such mundane things as “record-keeping and inventory control.”
We do not see how such software is excludable from the software described by Representative
Burnett. The Taxpayer utilizes the subject software “in-house” as a part of its business ectivities.
In that sense, it is no different from other “in-house” software such as payroll software or the like.

The Commissioner stresses that the subject software becomes the property of the Federal
Government. Boyd teachesthat thisfactor does not shield such property from thereach of the state;
the Tennessee Supreme Court case of Pan Am World Services, Inc. v. Jackson, 754 SW.2d 53
(Tenn. 1988), instructs that title is not determinative as to whether the T.C.A. § 67-6-102(25)(B)
exemption applies. 1d. at 56.

The subject softwareis being “uged]” by the Taxpayer; it is not being used by the Federal
Government. The Federal Government is not performing the work at issue; that work is being
performed by the Taxpayer. The Taxpayer has assumed certain obligations and responsibilities
under the contract. It uses the subject software to meet and satisfy those obligations and
responsibilities. What the Taxpayer does is not unique in the business world. In this aspect of its
business, the Taxpayer provides the service of operating facilities owned by another. It “use[s]”
personnel and property, including software fabricated by it, to do its business, in this case the
operation of thefacilitiesfor the Federal Government. In our judgment, thisfitswithin the ordinary
and usua meaning of the words “for [its] own use or consumption.”

We recognize that the exemption at issue must be construed narrowly. We believe that we

have complied with this mandate. Just as both opinions in the Boyd case stress that the property
there was being used by the contractors for their own ends, we find a similar use here. We do not
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believe that the rationale of Boyd can be used to bring the contractors there within the ambit of the
taxing authority of the State and beignored when applying the subject exemption in theinstant case.
It seems anomalous to us to say, on the one hand, that it is the contractor’ s usefor taxing purposes
and then turn around and assert that it isnot the contractor’ s use for the purpose of the exemption.

The Commissioner arguesthat the decisionsin University Computing Co., Creasy, and Pan
Am support her position in the instant case. We disagree.

University Computing Co. dealt with the “licensing and sale of computer software.”
University Computing Co., 677 SW.2d a 446. While the Court’s opinion does not dwell
extensively on the facts, it seems clear that this case was a case involving ataxable sale and not a
taxable use.

Thefacts of the Creasy case arein no way similar to the facts of the instant case. In Creasy,
the taxpayer’s “ principal activity was the fabrication or modification of computer software for use
by [thetaxpayer’ 5| clientsontheir own computers.” Creasy, 716 SW.2d at 35. (Emphasisadded).
Creasy simply dealt with the sale of computer software. I1d. at 37. Theissue of use by the taxpayer
was not involved.

Wedo not believe the holding in Pan Amiscontrolling on thefactsof theinstant case. The
taxpayer in that case — Pan Am World Services, Inc. —was neither the fabricator nor the user of the
software. Pan Am, 754 SW.2d at 54-55. As we read Pan Am, the plaintiff’s subcontractor,
Computer Scientist Corp., Inc. (“CSC”), fabricated the software and utilized it to perform tasks at
the Arnold Engineering Development Center. 1d. at 54 (“*CSC was solely responsiblefor installing
the software and operating the computers.”). In the instant case, the Taxpayer was both the
fabricator and the user of the subject software. It did not fabricate the software for sde to another
nor did it fabricate it for the use of another, either of which events would have rendered the
exemptioninapplicable. It seemsclear to usthat the Taxpayer used the subject softwarefor itsown
use —to operate its business —and, in the process, to operate the extensive government facilitiesin
Oak Ridge. Pan Amis not authority for the Commissioner’s position in the instant case.

VIII.

The Taxpayer has clearly demonstrated its entitlement to the exemption. It followsthat the
Taxpayer is “the prevailing party” asthat concept is embodied in T.C.A. § 67-1-1803(d).

IX.
Thejudgment of thetrial court isaffirmed. Thiscaseisremanded to thetrial court for such

further proceedings as may be required, consistent with this opinion. Costs on appeal are taxed to
the Commissioner.
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